Information Paper on the Ban on Executive Branch Employees Representing

Individuals and Non-Federal Entities before a Federal Agency  (18 USC 205)

1.
General prohibition.  18 USC 205 is a Federal criminal statute that generally prohibits Executive Branch employees from representing individuals and non-Federal entities (NFEs) before a Federal agency.  18 USC 205(a) states, in relevant part:

Whoever, being an officer or employee of the United States in the executive, legislative, or judicial branch of the Government or in any agency of the United States, other than in the proper discharge of his official duties…   acts as agent or attorney for anyone before any department, agency, court, court-martial, officer, or civil, military, or naval commission in connection with any covered matter in which the United States is a party or has a direct and substantial interest; shall be subject to the penalties set forth in section 216 of this title. [Emphasis added.]

2.
Definitions.  The term “Department” includes the Department of the Navy.  The term “covered matter” is defined at 18 USC 205(h) as follows:

For the purpose of this section, the term "covered matter" means any judicial or other pro-ceeding, application, request for a ruling or other determination, contract, claim, controver-sy, investigation, charge, accusation, arrest, or other particular matter.  [Emphasis added.]

3.
Example.  Under 18 USC 205, a NAWCWD employee may not make, on behalf of an NFE, an oral or written request to the Navy to provide support for the NFE, in connection with a particular matter in which the U.S. Government is a party or has a direct and substantial interest.  For example, let’s say you’re a member of an NFE; the NFE will have a dinner dance fundraiser, and the NFE will save a lot of money if the Navy Band performs (because the NFE will not have to pay for a band).  In this case, it is not permissible for you, on behalf of the NFE, to submit a request to the Navy for the Navy Band to perform at the NFE event.

4.
Exception for enlisted personnel.  18 USC 205 applies to military officers and civilian employees, but not to enlisted personnel.  [18 USC 202; Joint Ethics Regulation (JER) 5-403a]

5.
Exception for ministerial communications.  There is a Department of Justice (DOJ) memorandum that discusses an exception to the representation ban for "ministerial communications."  [DOJ Memorandum, Application of Federal Conflict-of-Interest Statutes to Federal Employees Working With or For Non-Federal Entities That Do Business with the United States, January 27, 1994]  The DOJ memo gives examples of actions that would and would not violate the representation ban.  The memo reads, in relevant part, as follows.

Examples of prohibited "representational-type activities" include:  (1) signing agreements with the Department or any other federal agency; (2) signing reports, memoranda, grant or other applications, letters, or other materials (beyond the mere exchange of purely factual information or the expression of a wholly-routine request not involving a potential controversy) intended for submission to any federal agency or tribunal; (3) signing tax returns for submission to the Internal Revenue Service; and (4) arguing or speaking (in the sense of urging, advocating, or intending to influence) to any other federal employee who is acting in his official capacity or before any federal agency or tribunal for or against the taking or non-taking of any action by the United States in connection with any matter involving the non-federal entity and the United States.  [DOJ Memo, page 10, footnote 56, italics in original.]

Section 205(a)(2) does not proscribe communications on behalf of a non-federal entity that are entirely ministerial in nature.  Some examples of such communications might be:  (1) conveying purely factual information; (2) merely delivering or receiving materials or documents; (3) answering (without advocating for a particular position) direct requests for information; (4) making wholly-routine requests that do not involve any potential for any controversy, dispute, or divergence of views between the agency and the non-federal entity (such as a request to use a meeting room); or (5) signing a document that attests to the existence or non-existence of a given fact (such as a corporate secretary's attestation that a given signature is valid or that a given person is authorized to bind or sign for the non-federal entity).  [DOJ Memo, page 10, footnote 58, italics in original.] 

6.
Exception for representation that is part of official duties.  An Executive Branch employee who represents someone before a Federal agency will not violate 18 USC 205 if the represen-tation is done "in the proper discharge of his official duties."  [18 USC 205(a)]  For example, an Area Defense Counsel who represents a military member in a court-martial or nonjudicial punishment proceeding before a Military Department would fall under this exception.

7.
Exception for representation of certain relatives.  This is addressed at 18 USC 205(e).

8.
Exception for representation of non-profit organizations.  18 USC 205(d) states in part:

Nothing in [18 USC 205] prevents an officer or employee, if not inconsistent with the faith-ful performance of that officer's or employee's duties, from acting without compensation as agent or attorney for, or otherwise representing…   any cooperative, voluntary, professional, recreational, or similar organization or group not established or operated for profit, if a majority of the organization's or group's members are current officers or employees of the United States or of the District of Columbia, or their spouses or dependent children.

However, the provision that permits representation of non-profit organizations does not apply to representation concerning a covered matter that (A) is a claim under [18 USC 205 (a)(1)]; (B) is a judicial or administrative proceeding where the organization or group is a party; or (C) involves a grant, contract, or other agreement (including a request for any such grant, contract, or agreement) providing for the disbursement of Federal funds to the organization or group.

9.
Exception for self-representation.  Two opinions of the Office of Government Ethics (OGE) provide guidance on this exception.  The first opinion (OGE Informal Advisory Opinion 98 X 18, 16 Nov 98, page 1) states:  “It is well settled that section 205 does not cover self-representation; rather, it is aimed at prohibiting representational activity on behalf of another.”  The second opinion (OGE Informal Advisory Opinion 94 X 15, 28 Sep 94, page 1) states:

Because section 205 does not prohibit self-representation, an employee may represent his own views before the Government in connection with a particular matter even if those views are the same as those held by an organization in which the employee happens to be a member.  However, the employee could not communicate those views to the Government as the organization's representative without running afoul of the prohibition in section 205.

