Government Purchase from a Business Owned by a Government Employee

Many government employees or their immediate family members own or run a private business.  Many government employees are also unfamiliar with the various rules that come into play in dealings between this outside business and the government.  The most important rule to know is that the government is generally prohibited from making purchases from any outside businesses owned by a government employee.  There are several other rules that apply, and as you review these rules, keep in mind that the rules only govern employees’ conduct, and do not prohibit an employee from owning or operating an outside business.  The following is a summary of the relevant restrictions:

Joint Ethics Regulation (JER) 5-402 and Federal Acquisition Regulation (FAR) Part 3.6
Although in rare cases it may be appropriate for the government to make purchases from outside businesses owned by government employees, as a general rule, this practice is prohibited.  The responsibility for ensuring that no unauthorized purchases are made lies both on the purchaser and on the employee who owns the business.  

With very limited exceptions, contracting officers and other buyers cannot knowingly buy goods or services from a business owned or controlled by a government employee.  (FAR 3.601).  This rule applies to purchase card buys as well as other forms of contracts.  The only exception to this policy is if a determination is made that there is a “most compelling reason” to make the purchase.  While this may sound like an easy determination to make, the reality is that in order to obtain approval, it must be shown that there is no other source of supply for the goods or services.  The determination cannot be made locally, but rather approval must be obtained at the NAVAIRSYSCOM level through the contracts (2.0) competency. 

As a government employee who owns an outside business, you should also know that it is the employee’s duty to take reasonable steps to ensure that the appropriate approvals have been received before the business makes a sale to the government, since these contracts are generally prohibited.  (Joint Ethics Regulation 5-402)  The first step to meeting this responsibility is to ensure that your business does not accept payment by government purchase card or other form of government payment.

18 U.S.C. §§203 & 205
These criminal statutes will prohibit you from acting as an agent for the outside business in its dealings with the government.  Even if a purchase from an employee-owned business is approved, the owner/employee would not be able to be directly involved in the marketing or sales to government personnel.  Provided that any approved sales are handled by outside businesses personnel who are not government employees, and provided that the owner/employee does not otherwise represent the outside business to the government, there would be no conflict of interest as defined by these statutes.

18 U.S.C. §208
This criminal statute will prohibit you from conducting your official duties for the government in a way that could impact the financial interests of a business owned by yourself, your spouse, or your minor children.  An employee would not be permitted to participate in their official capacity in any purchase made from the outside business.  This prohibition would include suggesting that the government make a purchase from the business, asking another employee to make such a purchase, negotiating the terms of any purchase from the business, or in any way influencing the decision to buy or terms of sale.

 

It is important to remember that the preceding rules do not prohibit a Government employee from owning an outside business, but rather govern how they may conduct their business and official duties.  

After a Federal employee retires, a separate set of post government employment conflict of interest rules would apply rather than the rules discussed here.  Contact the Office of General Counsel prior to retirement for further guidance.

