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27 April 1999

CONTRACTS COMPETENCY INSTRUCTION 4275.1B

From:  Assistant Commander for Contracts

Subj:  MANAGEMENT AND APPROVAL OF CLAUSES

Ref:   (a) NAPS 5201.304, Agency Control and Compliance Procedures

  (b) FAR 52.101, Using Part 52

(c) DFARS 52.201-304(4), Agency Control and  Compliance Procedures

1.  Purpose.  To articulate Commander, Naval Air Systems Command  (COMNAVAIRSYSCOM) policy and supplement reference (a) guidance on procedures for management and approval of standard and non-standard clauses.

2.  Cancellation.  This instruction supersedes Contracts Group Instruction 4275.1A of 10 July 1995.  Since this is a major revision, changes are not indicated.

3.  Scope.  This instruction applies to all NAVAIR TEAM solicitations and contracts.

4.  Policy.  The policy of DOD and the Navy is to discourage use of non-standard component clauses in order to standardize clause management.  This instruction provides consolidated guidance on the management, approval and use of NAVAIR standard and non-standard component clauses.

5.  Definitions.

(a) As used in this instruction, “clause” is as defined in FAR 52.101(a), and includes the definitions of “alternate” and “provision” as defined in FAR 52.101(a), and “deviation” as defined in FAR 1.401.  When a deviation to a FAR/DFARS clause is used, the word “(DEVIATION)” will appear after the title of the clause.

(b) As used in this instruction, “standard component” clause is synonymous with the definition of “non-standard component” clause in NAPS 5201.304.  None of the clauses presently set forth in the NAVAIR TEAM Clausebook require approval by ABM in accordance with NAPS 5201.304(4)(D)(e).  These clauses are referred to throughout this document as NAVAIR clauses.
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(c) As used in this instruction, “minor revisions” means changes of an administrative nature to NAVAIR clauses, which do not affect the intent of the clause nor change the rights and responsibilities of either party to the contract.  Examples of minor revisions would be updating the clauses to match revisions to the FAR/DFARS, changing addresses or points of contact, designating alternate Government agencies with administrative responsibilities, etc.

(d)  As used in this instruction, “one-time use” clause is a clause used only once in one contract.  For example, if a clause was used once in a contract in 1995 and is needed for a follow-on procurement in 2000, it is considered repetitively used and not one-time use.  If a clause is used only in contracts with one particular company, or in contracts for a particular service, it is considered repetitively used.

(e)  As used in this instruction, an “archive” is an historical database of clauses that have been approved for one-time use.  The archive will also include clauses which have previously been used in NAVAIR contracts but were not anticipated to be needed in the future, and other government agency standard clauses which have been used in NAVAIR contracts.  These clauses will be maintained in the database as a guide for creation of new clauses which may be required in the future.

(f)  As used in this instruction, “reviewing agencies” refers to: AIR-2.1, AIR-2.2, AIR-2.3, AIR-2.4, AIR-2.5, Naval Air Warfare Center, Aircraft Division (NAWCAD); Naval Air Warfare Center, Training Systems Division (NAWCTSD); and Naval Air Warfare Center, Weapons Division (NAWCWD).

(g) The following information is not considered to be a clause for purposes of this instruction:

(1) The list of supplies or services and prices/costs in Section B;

(2) Specifications and statements of work in Section C;

(3) Packaging and marking requirements in Section D;
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(4) Requirements for place of inspection/acceptance in Section E;

(5) Requirements for time, place, and method of delivery or performance in Section F; and

(6) The list of attachments in Section J.

6.  NAVAIR TEAM Clausebook.

 (a) The NAVAIR TEAM Clausebook is the compilation of COMNAVAIRSYSCOM NAVAIR clauses, which have been approved by the Assistant Commander for Contracts (AIR-2.0) for use, as applicable, in NAVAIR TEAM solicitations and contracts.  The Clausebook also contains NAPS clauses.

 (b)  The NAVAIR TEAM Clausebook is published and maintained by AIR-2.1.  The Clausebook is published and maintained on the Naval Air Systems Command web page.  Except for minor revisions, no changes, additions, or deletions shall be made to the content of any NAVAIR clauses, except through the process set forth in paragraph 7 below.

7.  Policy for NAVAIR TEAM Clausebook Management.  The NAVAIR TEAM Clausebook will be modified in accordance with the following procedures:

(a) Revisions, corrections or changes will be made on a continuous basis, to keep NAVAIR clauses in compliance with statutes and regulations.  Whenever a clause is changed, the clause date will be changed accordingly and notification provided to the competencies.  A simultaneous update of the solicitation program currently in use by the contract competency shall be made.  NAVAIR clauses will be changed as follows:

(1)  Minor Revisions.  Minor revisions may be implemented immediately by AIR-2.1.  Examples of minor revisions are:  (i) typographical or referencing errors in the clauses; (ii) changes to addresses or points of contact; (iii) replacing addresses with fill-ins; (iv) changes required due to revisions made to FAR/DFARS (i.e., renumbering or deletion of paragraphs); or (v) changes 
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required due to official changes in acquisition policy are distributed by the Office of the UnderSecretary of Defense  (Acquisition and Technology) (USD(A&T)).  AIR-2.1 shall be notified by any means (i.e., e-mail, phone, fax) of any recommended corrections or minor revisions to existing clauses in the Clausebook.

(2)  Revisions, Corrections or Changes.  A request to change an existing clause in the Clausebook, which may effect the intent of the clause or change the rights and responsibility of either party to the contract, shall be provided in writing to AIR-2.1, include a point of contact, and be sent through a division head.  The request will contain the proposed change and the justification for the change.

(3)  Any changes to an existing clause, other than minor revisions, will require review and approval  as set forth in paragraphs 7(b)(1), (2) and (3) below.

(b) A request to include a new clause in the Clausebook will be provided in writing to AIR-2.1.  The request should include the proposed wording of the clause, the prescription for use, and a justification for inclusion of the clause.  The justification should be based on one of the following: (i) it is required by statute or regulation; (ii) it protects the right of the Government and/or contractor, or (iii) it streamlines the acquisition process.  AIR-2.1 will process the clause as follows:

(1)  AIR-2.1 will forward the proposed clause to the reviewing agencies for comment.  After comments have been reconciled, the clause will be forwarded to the Office of Counsel for review/concurrence. 

(2) If the clause has no significant cost or administrative impact on offerors/contractors, it will be submitted to AIR-2.0 for approval.

(3) If the clause has a significant cost or administrative impact on offerors/contractors, it will be processed as a deviation in accordance with FAR 1.401 and DFARS 201.304 and 201.402(1)(i). The requesting competency, who is most knowledgeable about the need for the proposed clause, will provide the approval package to AIR-2.1 for submittal to USD(A&T).
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(c) Non-standard clauses that meet the requirements of NAPS 5201.304(4)(D) which are one-time use clauses, can be used with written approval one level above the Procuring Contract Officer (PCO).   The approval documentation will include justification for use and legal review/concurrence.  This approval can be accomplished concurrently with document review or business clearance approval if review and approval of either the solicitation/contract or business clearance is one level above the PCO, or higher.  A copy  of the clause shall be forwarded to AIR-2.1 for information purposes.  If it is anticipated that the clause will be required for use in other contracts, it should be submitted in accordance with paragraph 7(b) above.  Approval of the clause for inclusion in the Clausebook should not delay use of the clause in the immediate procurement as a one-time use clause.

8.  Policy for Use of Other Agency Clauses.  If a specific acquisition requires the use of another government agency standard clause, the clause shall be used verbatim in full text, with the appropriate agency clause number and title (e.g., 52.245-9001, “Use of Government Facilities on a Rent-Free Basis”, Air Force FAR Supplement).  Alternates may only be used to the extent such alternates are currently approved for use by that agency.  If another agency’s clause must be modified/altered/varied beyond approved agency procedures, the clause shall be treated (i.e., numbered/used/approved) in accordance with paragraph 7 as a one-time use clause.







R.E.COWLEY

Distribution:
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